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EDITORIAL NOTES. 


It has been entirely evident during the recent heated campaign con- 
cerning Presidential candidates of one of the great political parties that 
the influence of the newspaper press over the voters of the country has 
counted for little. During the Civil War and preceding, and perhaps 
for a decade or two after the War, it was only necessary to see or know 
what newspaper a man had in his hand on the train, or in his home; to 
be assured of the character of his vote. It is not so any longer. Men 
think for themselves, and their conduct at the polls is quite independent 
of any newspaper influence. Along this same line we notice in an 
article in “The Continent” of June 13th that, in the city of Pittsburgh, 
much the same kind of non-influence, at least over the better class of 
» citizens, is reported from there. The Voters’ League made an investi- 
" gation into what they termed “protected vice,’ and exposed a con- 
' dition of things that shocked the moral sentiment of the city, The 


' local newspapers, with scarcely an exception, not only refused to publish 


' a line of the charges, but threw the whole weight of their influence 
. against the reformers. The people, however, took the matter up and 
' themselves aroused the better forces of the city, and a clean-up is 
inevitable. One reason why the newspapers, especially the dailies of 
’ the larger cities, have lost their grip on the public mind and conscience, 
» is, as is only too evident, that their comments upon public affairs are 
| distorted and unreliable. There is so little symptom of independence 
» in news columns or comments that their readers are suspicious of the 
» true underlying basis of the comments. If they would give in their 
> 2ews columns the uncolored facts respecting a political convention, Or a 
' public meeting, or other events and happenings, and in their editorial 
» columns only present their own views, it would be much more fair, 
_ and those editorial views would be weighed in a less suspicious balance. 
| We need everywhere a more independent and more reliable press. The 
' liberty of speech now employed is simply license; license to pillory 
" any man who is on the opposite side of a public question, and this 
» without regard to the man’s previous standing and character, or to 
' his own actual expressions of views. It is a pity that it is so. Law 
) cannot reach it, but public sentiment should. 





At this time of writing (June 21st), there has been no action by 
"the United States Senate over the confirmation of United States Dis- 
t ict Attorney Vreeland, of this state, made by the President a con- 
pSiderable time since. Mr. Vreeland was reappointed to the office, 


Z 
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which we believe he has held with entire credit to himself and to the 
. ‘state, and the reason for the hold-up on the part of the Judiciary Com- 
mittee of the United States Senate is said to be his refusal to set aside 
two capable assistants and that only for political reasons. In an 
interview published in the newspapers, Mr. Vreeland is reported to 
have spoken as following concerning the Republican United States 
Senator from this state: “He made it known to me sometime ago that 
he wanted the two places for two other persons * * * [I feel that 
it would be rather dishonorable for me to turn out my assistants when 
they have done honest, efficient work.” If the case is as stated, Mr. 
Vreeland is certainly right about it. If a United States District At- 
torney cannot select his own advisors, to whom he can give his entire 
confidence, and whom he knows by trial to be of proved efficiency, then 
the time has come for a direct issue between the realities of Civil 
Service and the annoying counterclaims of the pernicious features of 
modern politics. The office is peculiarly one where a familiarity with 
the work and the confidence of employee in subalterns are necessary 
ingredients of effectiveness of service. The incident is deeply to be 


regretted. 





Is not some legislation required by the humanities of cases con- 
stantly coming up in behalf of witnesses to crimes who are locked up 
in jail for a period, sometimes a lengthy one, because they cannot give 
the requisite bonds for appearance at court? The matter has often been 
brought to our attention, but a recent news item in one of the Trenton 
newspapers, of June 14th, very forcibly brings the subject up again. 
A number of “White Slave” traders were held in the Mercer courts, 
indicted, and, in some cases, tried and sent to prison. One witness, 
who was a woman and a victim of one of the traders, was placed in the 
county jail last February as a witness, and on June 14th was released. 
Four months in a county jail is certainly beyond the limit of ordinary 
humane treatment in the case of a witness. We do not know that 
anybody is-to blame for it except the law, but certainly legislative 
remedies can be applied. Depositions of such witnesses could be taken, 
where the lawyers concerned could examine and cross-examine, and 
the witness could then be allowed to go free, subject, of course, to be 
subpoenaed at the time of oral evidence before a jury if that be 
advisable. At all events the matter should be looked into by the State 
Bar Association, with the view of affording poor witnesses some relief. 





The St. Louis Bar Association has established a legal aid bureau 
and Law Notes thinks that it is a movement deservable of all recom- 
mendation. The further comment of Law Notes is as follows: “The 
purpose of the bureau is to furnish to poor litigants the aid of counsel, 
without charge, in the event that they are overreached by designing 
members of the profession. The establishment of such a bureau and 
its successful operation carries with it to the public the conviction that 
lawyers as a class are as desirous that justice should be done as is the 
public at large. The grievance committee of the New York Bar Asso- 
ciation has done much to elevate the profession in that city, and has 
the confidence of the bench as well as the public. In too many cities 
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the lack of such a body results in a regretable condition, as it is sel- 
dom that an individual will seek redress for his wrongs in the courts 
at an expense which can bring no returns to himself. All right think- 
ing lawyers agree that the profession owes to itself the duty of main- 
taining a proper standard of ethics.” 





The New York Legislature at its last session passed an act increas- 
ing the requirements for admission at the Bar, and in the act made a 
new list of clauses for the suspension or disbarment of attorneys. This 
new list includes “professional misconduct, malpractice, fraud, deceit, 
crime or misdemeanor, or any act prejudicial to the administration of 
justice.” The comment has been made that, as the New York statute 
now stands, “any attorney guilty of sharp practices or unscrupulous 
conduct might be reached under the statute.” However this may be, 
it is well to have a pretty strict definition of unprofessional conduct, 
widening its meaning, however, as much as possible. We are not sure 
that the courts of our state should not embrace in its rules something 
yery akin to this New York statute. 





On May 24, in the case of Nicholson v. The Board of Education of 
Swedesboro, the Supreme Court decided that Miss Elsie B. Nicholson 
is entitled to retain her position as supervising principal in Swedesboro, 
notwithstanding that she resigned and that her resignation was ulti- 
mately accepted by the local board. The opinion by Mr. Justice Gar- 
rison severely criticized the board’s disposition to substitute techni- 
calities for fairness. Miss Nicholson resigned in March, 1911, to take 
a position in Farnum Preparatory School at Beverly. The Swedes- 
boro board on ‘March 31 refused to accept the resignation, whereupon 
Miss Nicholson, believing that she was bound by her contract, refused 
the Beverly offer. The personnel of the Swedesboro board changed 
on April 1, and two days later the new board summarily accepted the 
resignation of Miss Nicholson, without notifying her of its intended 
action. Miss Nicholson then appealed to the commissioner of educa- 
tion and later to the State board, both of whom sustained the local 
board. The Court held that the acceptance of the resignation was not 
pending on ‘April 3, and that no notice or opportunity to be heard was 
afforded the person affected by the summary action. 





The Interstate Commerce Commission at ‘Washington, on June 13, 
held that pipe line companies transportating oil between the States are 
common carriers, with the obligations of such. The commission order- 
ed thirteen of the largest oil pipe lines to file schedules of rates by 
September 1, and to comply with the provisions of the Interstate Com- 
merce act. It is the conclusion of the commission that the Congress, 
in designating oil pipe lines as “common carriers,” meant precisely what 
Was said in the statute. The commission holds: “That the obligations 
ofa common carrier are impressed upon a pipe line engaged in the trans- 
portation of oil in interstate commerce, even though such pipe line was 
built over its privately acquired right of way and transports only its 
own oil. That such traffic is not divested of its interstate character by 
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placing the ownership of the pipe line in different corporations in each 
State through which the transportation passes, or by transferring title 
to the oil to each of such corporations as the oil enters the pipes of that 
corporation. That no State statute declaring pipe lines to be common 
carriers can be effective because, if the federal act is ineffective, a 
similar statute of an individual State is of no avail. That a pipe line 
is not a common carrier merely because it utilizes the right of way of 
a common carrier railroad. That the transportation by the new York 
Transit Company in New Jersey and by the National Transit Com- 
pany in New Jersey and Maryland, prior to November 1, 1905, was 
transportation by these corporations as common carriers.” The pipe 
line against which the commission’s order is directed are: Oklahoma 
Pipe Line Company, Prairie Oil and Gas Company, Standard Oil Com- 
pany of Lousiana, Ohio Oil Company, Standard Oil Company of New 
Jersey, Tidewater Pipe Company (limited), Producers and Refiners 
Oil Company (limited), United States Pipe Line Company, Pure Oil 
Company, Pure Oil Pipe Company, National Pipe Line Company, 
Uncle Sam Oil Company and Uncle Sam Company of Kansas. 






















Setting aside the law of 1911, affecting the composition of boards 
of education, as unconstitutional, the Supreme Court, in an opinion by 
Mr. Justice Bergen. has decided that John H. Sheridan is entitled to 
judgment in the quo warranto proceedings instituted by him against 
George Lankering, the president of the Board of Education of the city 
of Hoboken. The syllabus of the opinion states that the act of 1911, 
which excludes from its operation “those cities where boards of edu- 
cation now consist of nine members each,” is unconstitutional. The 
law was passed in 1911 and as originally drawn applied to all cities. In 
this form, however, there were objections made on the floor of the 
Senate by Senator Leavitt, of Mercer, who claimed that Trenton was 
operating under a bi-partizan board of eight members and had no de- 
sire to be interfered with. To meet the objections of Senator Leavitt 
the bill was made to exclude those cities then having less than nine 
members each. The information filed by Sheridan was for the pur- 
pose of inquiring by what authority Lankering exercised the office of 
president of the Board of Education. Until January 1, 1912, the Ho- 
boken School Board was governed by the act of 1892. The board had 
eight members and Wilson Taylor was president. On January 1, the 
terms of four members of the eight expired, but Taylor’s term did 
not come to an end. In the information it was claimed by Sheridan 
that on February 1, 1912, Lankering usurped, intruded and unlawfully 
took possession of the office. To this Lankering answered that he was 
elected by the members of the Board of Education appointed under 
the provisions of an act approved April 27, 1911. Sheridan interposed 
a demurrer to this plea that the act did not apply to Hoboken, and 
that it was special legislation forbidden by the State Constitution. Mr. 
Justice Bergen’s opinion held that the second specification of the de- 
murrer was sufficient to dispose of the cause in favor of Sheridan and 
that the first need not be dealt with. By the act of 1892, the Mayor of 
the city should have appointed four new members to the board. The 
Mayor, however, acted under the law of 1911 and appointed a com- 
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plete new board of nine members. The opinion states that the lan- 
guage of the 1911 act clearly makes it unconstitutional, and referring 
to the language which excludes some cities from its operation, the 
opinion says: “The class is thus limited to cities having nine members, 
or perhaps more, in its Board of Education, but excludes all cities now 
having a less number, even if such cities should hereafter be entitled 
to nine or more members. If a city now having less than nine mem- 
bers should lawfully increase its board to nine or more members it 
would not come into the class. That classification by such methods is 
vicious, is too well settled in this State to require the citation of all the 
cases bearing on the question. If classification by numbers answers 
the constitutional requirement, all of a present or future class measur- 
ing up to the numerical qualifications must be afforded an opportunity 
to enter the class, for it rests on the qualities of objects; not on the time 
when they are obtained. We are of opinion that the act of 1911 is nota 
constitutional enactment and affords no support to defendant’s claim 
to the office he now asserts to hold by virtue thereof.” 





STATE BAR ASSOCIATION MEETING. 


The annual meeting of the New Jersey State Bar Association was 
held at Atlantic City on June 14 and 15. The officers nominated and 
elected to serve the ensuing year were as follows: 

President, Halsey M. Barrett, Newark; Vice-Presidents, John W. 
Westcott, Camden; G. A. Bourgeois, Atlantic City; John R. Hardin, 
Newark; Secretary, William J. Kraft, Camden; Treasurer, Lewis Starr, 
Camden; Directors, first district, C. L. Sinnickson, Salem; second, F. 
Morse Archer, Camden; third, George C. Low, Ocean; fourth, John H. 
Backes, Trenton; fifth, Edward S. Atwater, Elizabeth; sixth, John A. 
Reger, Somerville; seventh, H. V. Osborne, Newark; eighth, John W. 
Queen, Jersey City; ninth, Michael Dunn. 

Summary defeat of a proposition to have the State Bar Association 
go upon record as favoring State publication of law and equity reports 
and recommending an increase of salary for the law and equity report- 
ers, featured the opening session of the Bar Association convention. 

M. T. Rosenberg, of Jersey City, read a draft of the proposed bill. 
He said the court reporters now received $500 per annum and were 
paid $3 each for five hundred copies of the law and equity reports pur- 
chased by the State. They also control the sale of the reports to 
lawyers. 

Emerson Richards, member of Assembly for Atlantic county, at- 
tacked the proposition. He said the effect of the change would be 
to place a large burden of expense upon the State in order that mem- 
bers of the bar might get their law reports at $2.25 per copy while lay- 
men were charged $3. Assemblyman Richards said that in view of the 
strenuous efforts of the association to have the Legislature reduce the 
legal rate for official advertising, the proposition was inconsistent. 

“T don’t see why we should go into this thing,” said Chancellor 
Walker. “A very similar bill providing for gratuitous or nearly gratui- 
tous distribution of law reports to lawyers was proposed about ten 
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years ago and badly defeated. This work is.now done at little or no 
expense to the State and in a perfectly satisfactory manner.” 

Assemblyman Richards said he felt certain the proposal to raise 
the salary of the two from $500 to $2,500 would be rejected by the 
Legislature. 

Edward Q. Keasbey said the idea was not that the reports should 
be furnished at the expense of the State, but they should be furnished 
more cheaply to lawyers, and he pointed out that in other States re- 
ports were furnished at much lower rates. 

Judge Nelson Y. Dungan, of Somerville, gave it as his opinion that 
expendition was the most important thing to be considered. 

Edward A. Day, of Newark, moved to lay the whole proposition 
upon the table. The motion was carried without dissent. 

Horace F. Nixon, Chairman of a special committee, reported that 
the newspapers of the State maintained a lobby at Trenton last winter 
to prevent the passage of an act offered by the bar to repeal the act of 
1909 making the rate for legal advertising ten cents per line. Chair- 
man Nixon reported that every effort to secure action had been block- 
ed. He refused to serve longer on the committee. 

Interest in the meeting chiefly centered in a discussion of the Prac- 
tice Act enacted last winter. This was the outcome of long study of 
the subject of the reform of legal procedure by a special designated com- 
mittee on the improvement of the administration of justice. 

Charles H. Hartshorne, of Jersey City, was chairman of that com- 
mittee and on that account a paper read by him dealing with the sub- 
ject was received with more than ordinary interest. The most con- 
spicuous feature of the new act, Mr. Hartshorne said, was the judicial 
control over procedure. As other features of value, Mr. Hartshorne 
mentioned the abolition of demurrers and dilatory pleas and the set- 
tlement of a whole controversy in one suit as far as practicable. The 
success of the new practice act and the rules to be formulated by the 
Supreme court in accordance with it, Mr. Hartshorne said, must depend 
in large measure upon the way in which the courts interpret their pro- 
visions. The first section requires liberal construction to the end that 
legal controversies may be speedily and finally determined according to 
the substantive rights of parties. 

“I emphasize substantive rights,” Mr. Hartshorne said, “because so 
much litigation and delay has heretofore occurred over adjective rights, 
and often when they had nothing to do with the merits of the particular 
case, or maintenance of a reasonable procedure.” 

Mr. Hartshorne was followed by former Supreme Court Justice 
Gilbert Collins, of Jersey City, who, after describing how the new act 
has been designed to do away with the delay, prolixity and complexity 
that have been so much a subject of complaint under the form of pro- 
cedure now to be superseded, urged on the bar the active and hearty 
co-operation to the end that the new act may be made effective. “Let 
us,” he said, “give it a fair trial, and let us forget our conservatism, and 
in this respect, at least, whatever we may think in other matters let us 
all be progressive.” 
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Chancellor Walker, who was a member of the general committee, 
a sub-committee of which drafted the act and accompanying tentative 
rules, also spoke in favor of the act. 

In the course of his opening address at the banquet at the Hotel 
Chelsea, President Hon. William A. Johnson said that “grave ques- 
tions demand the attention of the association 2nd that the members 
can’t be indifferent to the startling propositions now urged upon the 
American people. ‘I do not believe,’ he went on, ‘that the thoughtful 
people of New Jersey look with favor upon the proposed destruction 
of representative government by compulsory initiative and referendum, 
or the weakening of the authority of the courts by the recall of judges.’ ” 
The proposal to submit to popular vote decisions of courts on consti- 
tutional questions Mr. Johnson spoke of as “the latest and most gro- 
tesque of these propositions,” “It is true,” he continued, “the proposal 
does not now apply to the Federal Government, but it is idle to suppose 
that the spirit of unrest, now rampant, will be satisfied with anything 
less than the complete modification of our system of government.” 

Associate Justice Mahlon Pitney in his address at the banquet, 
declared that the American people are capable of finding remedies for 
modern ills without weakening the structure of a government for all 
the people, and said: 

“If a Judge goes wrong, the people and the constituted authority 
should not be slow to exact reparation,” he exclaimed. “If impeach- 
ment is not the proper remedy, the American people will find a better 
one. The question is whether because a Judge goes wrong we should 
subvert our system of government. It is not only the courts that are 
upon trial, but our system of established government, and our’ system 
of government should be on its best behaviour in the face of trial. But 
for myself I do not believe representative government has failed to 
reach the requirement of the age. Much of the dissatisfaction is legiti- 
mate.” 

Justice Pitney’s large audience of distinguished Judges and promi- 
nent lawyers arose and joined in a cheering demonstration when he 
said the question is to prune the decayed and rotten branches without 
laying the axe to the root of the tree. 

“The trouble is that we haven’t begun to find the limit of human 
achievement,” the Justice continued. “Others assume that we haven’t 
reached the limit of dealing with the government of human kind. I 
think there is a great distinction. The question is that of the human 
equation. We must adopt certain limitations not only for the courts, 
but for the people.” 

Chancellor Walker spoke particularly of “The Courts of New Jer- 
” He said in part: 

“Much criticism, some of it severe, has been leveled against courts 
and Judges of late. Magazine articles have been written denunciatory 
of some of the courts, naming them. Newspaper articles and even 
editorials have been written commenting adversely upon the tribunals 
of justice. Judges of certain courts and some of them by name, have 
been animadverted upon for sins, or alleged sins of omission and com- 
mission, but I have not heard the New Jersey judiciary traduced. There 
are two kinds of justice that the people desire and are entitled to have. 


sey. 




















200 THE NEW JERSEY LAW JOURNAL. 





One, even and exact justice; the other, speedy justice. The first is 
sure under the administration of able and honest Judges. The second 
is secured only by having Judges enough to try the cases, no matter 
what the kind or name of the court.” 

Chancellor Walker cited the fact that Pennsylvania, Alabama, Mis- 
sissippi, Vermont and Tennessee have Chancery courts to correct the 
general impression that New Jersey is the only state with such a branch 
of its judicial system, and continued: 

“But even in those states where law and equity are administered in 
the same tribunal, the issues are always at law or in equity the only 
real difference being in the name of the court and the official name of 
the Judge who hears and decides the cause. No change in the struc- 
ture of the courts, constitutional or legislative, will alter in one iota 
the kind and character of the questions and issues that will arise and 
be presented, tried and decided.” 

Neither Pennsylvania nor any other progressive state, Chancellor 
Walker said, had manifested any inclination to adopt the “model sys- 
tem” of courts outlined by the American Bar Association. New Jersey 
had made two attempts in ten years to change the structure of its courts 
through a constitutional amendment and both had failed. “The ques- 
tion arises,” he continued, “whether it is worth while to make further 
attempts in that direction. Is it not better to improve the courts we 
have than to fly to others that we know not of? We know about our 
present courts. They have existed for two centuries. Is it not better 
to concern ourselves with the question of procedure and practice and 
do all in our power to bring about the administration of speedy jus- 
tice?” 

Chancellor Walker outlined the scope of the simplification of prac- 
tice act passed by the last Legislature and which becomes operative on 
July 4th. It admits of the transfer of causes from a court of law to a 
court of equity or vice versa, if the suitor has mistaken his remedy, pre- 
venting delay and expense, and said the same reforms should be applied 
to the Court of Chancery. 

“T think,” the Chancellor continued, “that the scheme of one great 
state court working in three divisions: appeals, law and chancery, is 
practicable and would prove to be useful and convenient. The conges- 
tion of the trial court has been relieved by the creation of Circuit 
Judges who try issues in the counties, and congestion in the Court of 
Chancery can be relieved from time to time by the creation of addi- 
tional Vice Chancellors. The Supreme Curt and Court of Errors and 
Appeals have despatched their arrears of business and are no longer 
behind. The Court of Chancery is only about six months behind and 
working manfully. We enjoy the advantages of courts of statewide 
_ jurisdiction and at the same time practically have county courts in the 

matter of convenient points at which law business is prosecuted. By 
reason of our compactness and the convenient central points at which 
our Judges are located, we enjoy advantages practically nowhere else 
to be found.” 

Other speakers were: William D. Moffat, who answered to the 
“Layman’s Impression of the Law,” and Charles W. Fuller, Esq., who 
spoke on “The Man in the Window.” Other prominent guests in- 
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cluded Hon. Charles G. Garrison, Justice of the Supreme Court; Hon. 
Charles W. Parker, Justice of the Supreme Court; Hon. James J. Ber- 
gen, Justice of the Supreme Court; Hon. Willard P. Voorhees, Justice 
of the Supreme Court; Hon. James F. Minturn, Justice of the Supreme 
Court; Hon. Samuel Kalisch, Justice of the Supreme Court; Hon. 
Joseph Cross, Judge U. S. District Court; Hon. Edmund B. Leaming, 
Vice Chancellor; Hon. John Rellstab, Judge U. S. District Court; Hon. 
James E. Howell, Vice Chancellor; Hon. John J. White, Judge Court 
of Errors, and State Senator Walter E. Edge. 

In behalf of the Bar Association, Supreme Court Justice Samuel 
W. Kalisch presented Justice Pitney with a handsome charm, to go 
with the watch presented at a previous testimonial dinner in New York. 





CRIMES IN THE UNITED STATES. 


The head of the New York State Reformatory at Elmira, New 
York, says: “Ten thousand homicidal crimes are committed in the 
United States each year. One hundred and eighteen homicidal crimes 
were committed in Chicago, Illinois, during the year 1909. Twenty of 
the same kind of crimes, for the same period were committed in Lon- 
don, England. London is four times the size of Chicago. Homicidal 
crime has increased four hundred and fifty per cent. in the United 
States since 1889. Thereof, the ratio of convictions is less than ten per 
cent. The same ratio for Germany is ninety-five per cent. Homicidal 
crime in the United States exceeds the total of that of any ten civilized 
nations outside of Russia.” A contributor to a recent number of 
Collier’s Weekly gathering the best available statistics. for there are 
no official ones, as to the number of murders committed annually in 
this country, declares that there are nearly thirty persons murdered 
daily in the United States, excluding Alaska and our island depen- 
dencies. Not one murder in four in the United States is ever brought 
to trial, and not one in twenty-five of those brought to trial receives a 
death sentence. In race track parlance, he says, we may sum up the 
matter about as follows: If you commit a murder, it is better than a 
3 to 1 shot that you will never be brought to trial; it is better than a 
10 to 1 shot that you will never be sentenced to the penitentiary; it is 
better than an 80 to 1 shot that you will never be hanged or electro- 
cuted. Judge DeCourcey of the Supreme court of Massachusetts, 
Chairman of the American Prison Association Committee on Criminal 
Procedure, in his report at its last meeting shows “homicides in this 
country for the year 1910 to the number of 8,975—an increase of nearly 
900 over the number in 1909; yet but one in 86 were capitally punished 
in 1910 as against one in 74 during the year preceding. In 1896, for 
each million of the population, there were 118 homicides in the United 
States; in Italy less than 15; in Canada less than 13; in Great Britain 
less than 9; in Germany less than 5. During the past year in the great 
city of London, with a population of seven million inhabitants, there 
were but nineteen cases of murder. Of the nineteen murderers five 
committed suicide. All the others except four were arrested and either 
convicted and executed or committed to the insane asylum, with the 
exception of one who committed suicide while in prison, and one who 
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died while awaiting trial. According to the annual report of the chief 
clerk of the District Attorney’s office in New York City, 119 cases of 
homicide were investigated by the grand jury during the past year, but 
thirty times as many murders occur in any one of those States as in 
England. But in those States, punishment for crime is slow and un- 
certain; in England it is swift and certain. An unsettled state of so- 
ciety is a cause. Between the years 1849 and 1860 the most heterogen- 
ous population that any spot on the face of the earth could present was 
to be found in the territory of California. In the eager search for gold, 
men of every nation, and from every clime, formed a society as rude as 
it was ephemeral. Courts were quickly found te be a necessity, but 
they were scarcely established before they were corrupted, and the 
worst elements at once dictated and defied their decrees. Deaths by 
violence began to exceed in number those by disease or accident. In 
1851 the people, long suffering and slow to move, at last rose in their 
might and grappled with the problem—the same problem which we 
have today—of how to prevent the increase of crime. Its solution was 
the Vigilance Committee, whose justice was unrelenting and un- 
purchasable, whose code knew no technicalities; whose decrees were 
not appealable, and whose swiftness of execution has known no parallel 
in judicial history. During the reign of this extraordinary tribunal 
crimes against the person were reduced to a minimum. The transition 
period was not over; society remained as mixed and uncertain in 1852 
as before 1851, but before 1851 punishment for crime was very slow 
and uncertain, while in 1852 it was very prompt and certain. By and 
by the vigor of the organization languished; with the object of its for- 
mation apparently accomplished, it came to an end from sheer lack of 
anything to do. The ordinary courts of law with their forms and 
technicalities asserted themselves, and while society became more set- 
tled, crime multiplied. The amount of drunkenness in our country can- 
not explain the prevalence of crime. This is not an alarming vice in our 
cities and towns, when compared with cities in other countries. There 
is certainly less strong drink—including in this term whiskey, gin, 
brandy and rum—consumed in St. Louis or Chicago than in any city 
of half their population in Great Britain. Let the traveler compare 
Liverpool and Glasgow with St. Louis or Chicago in this respect. 
With more drunkenness there are fewer murders, because in England 
punishment is swift and certain, while in St. Louis and Chicago it is 
slow and uncertain. —The Docket. 





PERLSBURG v. MULLER. 


(Essex Common Pleas, June, 1912). 
Employers’ liability act—Summary proceedings. 
Mr. Milton M. Unger for petitioner. 
Mr. Horace C. Grice for respondent. 
MARTIN, J:: This is a proceeding brought by Jacob Perlsburg, 
petitioner, against Anton F. Muller, respondent, under the act en- 


titled “An act prescribing the liability of an employer to make com- 
pensation for injuries received by an employee in the course of em- 
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ployment, establishing an elective schedule of compensation, and regu- 
lating procedure for the determination of liability and compensation 
thereunder,” approved April 4th, 1911 (Chap. 95, p. 134), known as 
the “Employer’s Liability” or “Workingmen’ s Compensation Act,” and 
the supplement thereto, approved May 2d, 1911 (Chap. 368, p. 763), in 
which petitioner prays that the amount due and to be paid the peti- 
tioner be ascertained and that judgment be entered therefor. Upon 
filing the petition a day was duly fixed for hearing, and, after due 
service of processes and a copy of the petition upon the respondent, 
the respondent appeared and answered. At the hearing, in the presence 
of counsel, witnesses presented by the parties were examined and the 
matter submitted for decision. 

Jacob Perlsburg was employed by the respondent on or about the 
eleventh day of April, 1911, and his duties were generally to assist 
in the loading and unloading of wagons, and to assist in and about the 
care of the said wagons. On the ninth day of September, while in such 
employ, and receiving wages at the rate of eight dollars each week 
under the said employment, petitioner was requested by respondent 
personally to grease a wheel of the wagon of respondent, standing in 
front of his store on Springfield avenue, and while so greasing the 
wheel a wagon owned by Messrs. Schaeffer & Fisher was driven along 
Springfield avenue and negligently turned so that the same struck the 
wagon, the wheel of which the petitioner was about to grease, and 
thereupon the wheel went over one of petitioner’s feet. The injuries 
received showed a sprain in the right ankle, consisting of a dislocation 
of the joint and immediate replacement thereof, producing temporary 
disability for a period of ten weeks. The said accident arose out of and 
was in the course of the said employment of the petitioner. 

Thereafter and before the commencement of this summary pro- 
ceeding under the act, the petitioner made a claim and began suit 
against the said Schaeffer & Fisher for the wrong, and was paid the 
sum of two hundred and twenty-five dollars in full satisfaction of the 
damages he sustained by reason of the injury, and a general release 
was made and executed by petitioner and delivered to said Schaeffer 
& Fisher. 

The first question presented for solution is whether the accident 
referred to is one arising out of and in the course of the employment? 
The sections of the act relating to the matter are as follows: 

“7. When employer and employee shall by agreement, either 
express or implied, as hereinafter provided, accept the provisions of 
section II of this act, compensation for personal injuries by accident 
arising out of and in the course of his employment shall be made by 
the employer without regard to the negligence of the employer, accord- 
ing to the schedule contained in paragraph eleven, in all cases. * * * 

“8. Such agreement shall be a surrender by the parties thereto 
of their rights to any other method, form or amount of compensation 
or determination thereof than as provided in section II of this act, and 
an acceptance of all the provisions of section II of this act, and shall 
bind the employee himself and for compensation for his death shall 
bind his personal representatives, his widow and next of kin, as well 
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as the employer, and those conducting his business during bankruptcy 
or insolvency.” 

The second question is, whether the injury was occasioned by 
“accident arising out of and in the course of the employment.” (Sec. 
7 of the Act of 1911). That it arose while the petitioner was perform- 
ing the duties of his employment there seems to be no doubt. He was 
engaged in greasing the wheel of the wagon of his employer, the 
respondent, and the evidence indicates that he had removed the nut 
from the wheel of the wagon and had it in his hand when the accident 
occurred. This it seems shows that it arose “in the course of his em- 
ployment.” Was it also an “accident” and if so did it arise “out of” 
the employment? 

The act is recent; so there is no determination of the courts in our 
own state, and therefore the decisions of the courts of England upon 
the subject will aid in the solution of the problems. The New Jersey 
Act follows, with respect to the portion now under discussion, the Eng- 
lish Act. 

Counsel for respondent contends that because the negligence is that 
of a third party, liability should not be imputed to respondent. An ex- 
amination of several English cases will lead to the conclusion that this 
contention is not sound. 

In Nisbet v. Rayne, 2 K. B. 689 (1910), a cashier, while traveling 
in a railway carriage to a colliery with a large sum of money for the 
payment of his employer’s workingmen, was robbed and murdered. 
On an application by his widow for compensation it was held that the 
murder was an “accident” from the standpoint of the person who 
suffered from it, and that it arose “out of” the employment which in- 
volved more than ordinary risk, and consequently that the widow was 
entitled to compensation under the Workmen’s Compensation Act, 1906, 
S 1, Sub. S. 1 (applying Challis v. London & S. W. Ry Co., infra). In 
the case of Clover Clayton & Co. v. Hughes, 1910 (A. C. 242, page 244), 
the court said in relation to what is an accident that it is “an unlooked 
for mishap or an untoward event which is not expected or designed.” 
At page 692, the court said: “It remains, however, to consider whether 
the accident arose not only ‘in the course of’ the employment, as it 
clearly did, but ‘out of’ the employment. This really depends upon the 
nature of the man’s duties and the extent to which those duties involved 
him in special risk.” * * * And further, on page 693: “If, however, 
the nature of his employment exposes him to more than the ordinary 
normal risk, the danger to which the man is exposed is something aris- 
ing out of the employment.” 

In the case at bar the direction to the employee to grease the 
wagon on a thoroughfare was a danger attending the employment. 

In Cremins v. Guest, 1 K. B. 469 (1908), it appeared that a large 
number of colliers who resided at D , six miles away from the 
colliery where they were employed, were carried every morning by a 
train composed of carriages belonging to the employers but driven by 
the railway company, to a platform a quarter of a mile away from the 
colliery. The platform was erected by the employers on land belonging 
to the railway company for the exclusive use of the colliers and under 
the control of the employers. The colliers walked from the platform 














een ee Oe ek ot dA ue? 


ee Sa ee) ee) 


PERLSBURG V. MULLER. 205 


along a high road to the colliery. In the evening a similar train con- 
veyed the colliers from the platform to D . The colliers were con- 
veyed free of charge, and it was an implied term of the contract of 
service that the colliers residing at D should have the right to 
travel to and fro without charge. One of the colliers was knocked down 
and killed while waiting on the platform for the return train. Upon an 
application by the widow for compensation under the Workmen’s Com- 
pensation Act, 1906, it was held (affirming the County court Judge), 
that the accident arose in the course of the employment which began 
when the colliers entered the train in the morning and ceased when they 
left the train in the evening. 

A teamster in the course of his employment was eating his dinner 
in his employer’s stable, and, while doing so, was bitten by a cat be- 
longing to the stable and was seriously injured. Upon an application 
for compensation under the Workmen’s Compensation Act, 1906, it was 
held that the accident arose out of and in the course of his employment. 
Rowland v. Wright, 1 K. B. 963 (1909). The court in that case said: 
“Neither the employer nor the man expected the cat to bite, but the 
man’s duties took him into the place where the cat was.” 

Where an engine driver, while driving a train under a bridge, was 
injured through a stone wilfully dropped on the train by a boy from the 
bridge, it was held that his injuries were caused by an accident arising 
out of and in the course of his employment, within the meaning of the 
Workmen’s Compensation Act, 1897, S. 1, (60 and 61 Vict. C. 37). 
Challis v. London, etc., 2 K. B. 154 (1905). In that case Collins, M. 
R., said (on page 157): 

“The question remains whether it was an accident which arose out 
of and in. the course of the deceased’s employment. The contention 
was that this occurrence, though an accident, was not one which could 
be said to have arisen out of the deceased’s employment. I do not think 
that, in deciding that question we should be justified in leaving out of 
sight what is matter of common knowledge and experience in relation 10 
the subject with which we are dealing, and therefore, we must, I think, - 
approach the question whether what occurred was a risk incidental to 
the employment, etc. * * * It seems to me that the Legislature 
in framing the Workmen’s Compensation Act intended to provide for 
the risks of all which are within the ordinary. scope of the particular 
employment in which the workman is engaged.” 

The employer was held to be liable under the act. 

A collier left his work after coming up from the pit by a route 
which crossed on the level some lines of rail belonging to and under 
the control of his employers. At the time the workman tried to cross 
there were some trucks standing on the line and he tried to get under 
them. As he was doing so the trucks moved and he was seriously in- 
jured. The County court Judge found as fact that there were three 
ways by which the workman might have gone home, but the way he 
went by was the shortest and was always used by all workmen who 
lived in the same direction as the applicant, and was used with the 
knowledge and consent of the employer. Gane v. Norton Hill Colliery 
Co., 2 K. B. 539 (1909). 
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In Fitzgerald v. Clarke & Son, 2 K. B. 796 (1908), the court said: 
“The words ‘out of’ and ‘in the course of the employment’ in S. 1, Sub. 
S. (1) of the act are used conjunctively and are not to be used as mean- 
ing out of—that is to say, in the course of; the words ‘out of’ point to 
the origin or cause of the accident; the words ‘in the course of’ to the 
time, place and circumstance under which the accident takes place.” 

In Tates v. So. Kirkby & Co., 2 K. B. 538 (1910), the court held a 
nervous shock to be an accident arising out of and in the course of the 
employment. The court in this case made an award stating that the 
employee was incapacitated from working in his employment. 

A workman was employed in a millrace, where he worked for a 
fortnight up to his knees in water; as a result he contracted kidney 
disease. The court held that it was an accident arising out of and in 
the course of the employment. Sheehan v. Clayton & Co., 44 N. L. T. 
523, Reuggs Compensation Cas. 583. See also Anderson v. Balfour, 44 
N. L. T. 1683, Reuggs Compensation Cas. 588, where it was held that 
a gamekeeper attacked by poachers and injured could recover. 

It therefore appears that the accident in the case at bar was one 
arising out of and in the course of the employment. 

It is finally contended by respondent that under section 8 of the 
Act petitioner, by making a settlement and giving a general release of 
the claim to Schaeffer & Fisher, has extinguished the claim and lost all 
right to any compensation under the Act. 


Section 8 of the Act provides that the agreement provided for by 
section 7 shall be a surrender by the parties thereto of their rights to 
any other method of or amount of compensation or determination 
thereof than as provided in section 2 of this Act, and the acceptance and 
the provisions of section 2 of this Act shall bind the employee himself 


and his representatives. There seems to be nothing in section 8 which 
prevents the parties thereto from suing any third person. Manifestly 
the purpose of the provisions of section 8 referred to is to prevent the 
employee from recovering in an ordinary suit for damages against the 
employer and to take from the employee all of his rights of action 
against the employer. It is contended by the respondent that the Act 
was copied from the English Act and that the authorities on this point 
under the English Act are controlling. An examination of the English 
Act shows that by its express provisions the employee may proceed 
either against the third party or against the employer, but cannot do so 
against both. Such provisions were not incorporated in the New Jersey 
Act, and therefore it must be that the Legislature fully intended to pre- 
vent the provisions of the English Act, in this respect, from going into 
effect in New Jersey. 

It is further contended by respondent in support of the theory that 
the settlement and release to Schaeffer & Fisher extinguished the claim, 
that the release of one joint tort-feasor releases all. It is true that a 
release of one joint tort-feasor releases him and all his joint wrong- 
doers because a sealed release operates to extinguish the cause of action. 
Rogers v. Cox, 66 N. J. L. 432; Spurr v. North Hudson C. R. Co., 56 
N. J. L. 346; 34 Cyc. 1086. But the rule does not apply unless the 
person released and the person claiming the benefit of the release are 
jointly liable for the wrong. 34 Cyc. 1088. In the case at bar the re- 
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spondent and Schaeffer & Fisher are not joint feasors nor are they 
jointly liable. The claim of petitioner against Schaeffer & Fisher arises 
ex delicto, and his claim against respondent arises ex contactur, made 
and implied by and under a statute. See Sexton v. Newark District 
—— Co., 34 N. J. L. J. 368. They could not be sued in one action 
jointly. 

It is also true that the release of one joint-obligor releases all. Ely 
y. Ely, 70 N. J. L. 31; Line v. Nelson, 38 N. J. L. 358. The release 
ofaclaim ex contractu Joes not however release an allied claim in tort. 
34 Cyc. 1092, and see cases in note 29. Hence, if petitioner released 
respondent from his claim arising ex contractu, first it would clearly not 
bar the claim arising ex delicto against Schaeffer & Fisher, and no 
distinction can be perceived in reason where the petitioner releases the 
claim ex delicto first. 

The right to compensation under the act has been treated in this 
discussion up to this point as a cause of action arising ex contractu 
at the time of the injury, but this may not be a correct statement of the 
law. Here petitioner was injured September 9, 1911, and had the right 
to an adjudication as soon thereafter as possible, fixing the amount of 
weekly payment to be made thereafter as well as those due up to that 
time. But in another view of the situation it may be said that it is also 
true that if, for any reason, the incapacity of the injured employee in- 
creased or diminished, another order could be made. Section 21 of the 
Act of 1911, p. 143. This right further to apply for relief is a continuing 
right, it is insisted by petitioner, which arises at the time of any increase 
or diminution of the injuries received by the petitioner. It is not neces- 
sary to decide this point, but, if it is correct, it would seem clear that 
any release prior to the accrual of the right further to apply to the 
court would not operate so as to affect demands arising thereafter. 
Paterson Extention R. Co. v. Rector, etc., 68 N. J. L. 399. 

It seems, therefore, that petitioner is entitled to recover for the 
injury sustained by reason of the accident arising out of and in the 
course of the employment, and judgment will accordingly be entered 
for the petitioner. 





IN RE HENRY SCHOMBERG. 


(Mercer Common Pleas, June 1, 1912). 
Application for citizenship—Children of naturalized parents. 


GNICHTEL, J.: This matter comes up on petition filed by Henry 
Schomberg, asking for an order requiring the clerk of this court to 
accept a declaration of intention to become a citizen, and such further 
relief, etc. 

The testimony shows that the petitioner was born in Germany in 
1889. In 1892 his father died, and two years afterwards his mother 
married George Schomberg, an uncle of the petitioner. At the time 
of the marriage, which took place in Germany, George Schomberg was 
a citizen of the United States, having been duly naturalized, and was 
then visiting in Germany. Immediately after the marriage the peti- 
tioner came to this country with his mother and stepfather and had 
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since lived here. Just before the last election he offered to register, 
claiming the right to vote on his stepfather’s naturalization papers, but 
was refused, and later his application to declare his intention was 
also refused by the clerk, who informed him that naturalization in his 
case was not necessary. 

Section 1994, U. S. Revised Statutes, provides that “any woman 
who is now or may hereafter be married to a citizen of the United 
States, and who might herself be lawfully naturalized, shall be deemed 
a citizen.” 

This section confers the privilege of citizenship upon women mar- 
ried to citizens of the United States, if they are of the class of persons 
for whose naturalization the previous acts of Congress provide, and 
the clause “who might herself be lawfully naturalized” has been held 
to refer to free white women. 

The object of the act is to allow the citizenship of the wife to fol- 
low that of the husband, without the necessity of any application for 
naturalization on her part. Under the provisions of this act the moth- 
er of the petitioner, being of the class for whose naturalization Con- 
gress has provided, became a citizen by virtue of her marriage to a 
naturalized citizen. 

Section 2172 declares that “the children of persons who have been 
duly naturalized under any law of the United States * * being 
under twenty-one years at the time of the naturalization of their par- 
ents, shall, if dwelling in the United States, be considered as citizens 
thereof; and the children of persons who now are. or have been, citizens 
of the United States, shall, though born out of the limits of jurisdic- 
tion of the United States, be considered as citizens thereof.” 

In U. S. v. Kellar (13 Fed. 82), the defendant was indicted for 
illegal voting. It appears that he was born in Prussia, the father dying 
there without ever having been in this country. Subsequently the 
mother removed to the United States, bringing her infant son, the de- 
fendant, and in 1886 intermarried here with a naturalized citizen. Mr. 
Justice Harlan, sitting in the Circuit, dischargec the defendant, and 
held that the mother of the defendant became a citizen by force alone 
of her marriage with a naturalized citizen, and ‘rat the defendant be- 
ing then a minor and dwelling in. the United States, also became 2 
citizen. 

The case of the U. S. v. Fisher (144 Fed. 711), involves the citizen- 
ship of William Fisher, who was born in Wales and was taken to Aus- 
tralia by his parents when a small child. While living there his father 
died. Shortly thereafter his mother married, and when the boy was 
ten years of age his mother and stepfather came to this country, and in 
due time the stepfather was naturalized. When Fisher arrived at the 
age of twenty-three he visited his native country; Wales, and upon his 
return was refused a landing, and the Commissioner of Immigration 
ordered his deportation on the ground that he was an alien and that 
he was almost blind. The Court granted the writ, and held that upon 
the naturalization of the stepfather the mother and her infant son be- 
came citizens. 

The matter under consideration differs from the cases cited in the 
fact that the petitioner was not dwelling in the United States at the time 
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of the naturalization of his mother. The statute leaves this question in 
some doubt. It provides that children “being under the age of twenty- 
one years at the time of the naturalization of their parents, shall, if 
dwelling in the United States, be considered citizens thereof.” Does 
this mean, whenever the children are dwelling in the United States they 
shall be considered citizens, or that they shall be considered citizens if 
dwelling in the United States at the time of naturalization? The point 
has been discussed in a number of cases, and the trend of opinion seems 
to be that it is not necessary for the child to reside in this country at 
the time of the parents’ naturalization; that if he becomes a resident 
during his minority it is sufficient. Campbell v. Gordon, 6 Cranch 
176; Young v. Peck, 21 Wend. 389, and cases cited in Congressional 
Doc. No. 326, 59th Congress, p. 138. 

I think these decisions cover the case under consideration, and 
that the petitioner, Henry Schomberg, must be considered a citizen of 
the United States. 





IN RE ANCHOR LODGE, I. O. O. F. 


(N. J. Board of Equalization of Taxes)- 
Buildings erected for charitable purposes. 


In the matter of the appeal of Anchor Lodge, No. 218, I. O. O. F., 
of Atlantic Highlands, from the assessment of property in the Borough 
of Atlantic Highlands, County of Monmouth, for the year 1911. 


For the petitioner, Howard W. Roberts. 


THE BOARD (Memorandum by Mr. Jess): Anchor Lodge, No. 
218, I. O. O. F., is the owner of a lot and building situate in the Borough 
of Atlantic Highlands. The lodge was assessed for the lot on May 20, 
1911. Shortly thereafter a lodge room building was constructed on the 
lot. This Board is asked to cancel the assessment on the ground that 
the property is entitled to exemption, under paragraph 4, section 3, of 
the General Tax Act, which exempts “all buildings used exclusively for 
purposes considered charitable under the common law.” As it is ad- 
mitted that there was no building on the lot at the date of assessment, 
the appeal must fail for that reasosn if for no other, but in compliance 
with the request of counsel for appellant the Board expresses its views 
on his contention that the building and the land whereon the same is 
erected are exempt from taxation. 

The appellant contends, first, that Anchor Lodge, No. 218, I. O. 
O. F., “is a pure and simple charitable and benevolent institution, be- 
ing organized under the act entitled ‘An Act to incorporate Benevolent 
and Charitable Associations,’ Revision approved April 9, 1875.” Sec- 
ond, that the moneys of the lodge can be used only for “current ex- 
penses, sick and funeral benefits, and widows’ and orphans’ relief.” 

The mere fact that the appellant is incorporated under the “Act 
to incorporate Benevolent and Charitable Assosciations,” does not 
necessarily entitle it to the exemption allowed tc certain charities by 
the General Tax Act. The provision of the Tax Act upon which the 
appellant relies exempts buildings used exclusively for purposes con- 
sidered charitable under the common law. This clause materially 
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diminishes the number of common law charities to which it is applicable. 
Of the latter there are enumerated in the Statute, 43 Eliz. c. 4, called the 
“Statute of Charitable Uses,” no less than twenty-one different chari- 
ties. All of these common law charities did not require buildings, such, 
for instance, as the marriage of poor maids, the aid and ease of poor 
inhabitants, and the repairs of bridges. The framers of the Tax Act of 
1903 obviously had two purposes in mind in drafting the provisions 
under consideration. They sought clearly to define the charities to 
which exemption was granted, and to limit the exemptions to the 
buildings used exclusively for the purposes of the prescribed charities. 
In other words, not all common law charities are exempt, but. only 
buildings used exclusively for purposes considered charitable under 
the common law. 

The question is whether the building of the appellant comes within 
this classification. We think it does not. The test is not the owner- 
ship of the building, but its use. Even if it be admitted that the ap- 
pellant institution is a common law charity, its building would not be 
entitled to exemption unless it were used exclusively for the purposes 
of such charity. The most that can be said is that the building is own- 
ed by a benevolent association, and used for purposes of which some 
are charitable and some are not charitable within the meaning of the 
“Tax Act. From experience and common knowledge we know that the 
principal use of a building like that under consideration is to provide a 
meeting place for the members of the lodge where they can carry on 
their ritualistic work and such business as they may have to transact. 
A building is not needed for the charitable purposes of such an insti- 
tution, and in any event is not used exclusively tor such purposes. 

It must be borne in mind that the provisions in the tax law ex- 
empting property from taxation must be construed strictly. In the 
case of Sisters of Charity v. Corey, 65 Atl. 500, the Court of Errors and 
Appeals held “the true rule upon this subject is accurately stated in 
the Amer. & Eng. Encyc. (2d Ed.) Vol. 12, p. 302, as follows: ‘A 
grant of exemption from taxation, being in the nature of a renunciation 
of sovereignty, or, as some jurists have expressed it, being in derogation 
of the sovereign authority and of common right, must invariably be con- 
strued most strictly against the grantee, and can never be permitted to 
extend either in scope or duration beyond what the terms of the con- 
cession clearly require. * * * The fact that the property involved 
in the present litigation is owned by a charitable organization and is 
devoted to charitable uses affords no ground for excluding it from 
the operation of this rule.” 

The appeal is dismissed and the assessment affirmed. 





That the customer introduced by a broker who is authorized to 
sell property for a certain net price, after refusing to pay such price, 
purchases from the owner for a less sum, is held in Gilmore v. Bolio 
(Mich.) 34 L. R. A. (N. S.) 1050, not to entitle the broker to a 


commission. 
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IN RE WINSOR. 


(Civil Service Commission, June, 1912). 


Reinstatement of clerk to Tax Board—Partisan removal. 


Thomas Winsor was displaced as Secretary of the Somerset 
County Board of Taxation by the election of another secretary. Mr. 
Winsor appealed to the Civil Service Commission, claiming that he was 
dismissed for political reasons while being protected by the Civil Ser- 
vice law. 

THE COMMISSION: This case involves the election of a new 
secretary of the Somerset County Board of Taxation, a Democrat in 
politics, displacing Thomas G. Winsor, a Republican, who has been 
secretary of the board since its organization. Up to May 1, 1912, the 
board consisted of two Republicans and one Democrat. Since that 
date, the board has become Democratic by the appointment of an 
additional Democratic member who took office on May 1 last. 

The respondents in this case questioned the correctness of the 
opinion given the Civil Service Commission by the Attorney-General’s 
office that the employes of county tax boards are State employes. The 
commission must, however, be governed in its attitude in the case by 
the opinion which it has received, as the office of the Attorney-General 
is the source from which it obtains legal advice and this is a purely 
legal question. 

The point has also been raised that the custom of engagement or 
election of the secretary for one year fixed his term for one year, and 
that in the failure of the board to re-elect Mr. Winsor and its action in 
electing a new secretary was not in effect a dismissal of Mr. Winsor, 
whose term of office had expired. The attempt of the tax board to fix 
a term of office for its secretary in the absence of any statutory provision 
for a fixed term and in view of the passage of the Civil Service law, is in 
the opinion of the commission clearly unwarranted. 

In the presentation of the case an attempt was made to prove that 
the dismissal was for cause, by reference to a situation, some four years 
ago, when it was considered that the secretary should give more time 
to the work, but it was shown that since that date the necessary ad- 
ditional time has been given by the secretary. The preponderance of 
testimony was in favor of the belief that Mr. 'Winsor had been a satis- 
factory secretary and that the dismissal was not for just cause. The 
Republican member and one of the two Democratic members testified 
to this effect. That the dismissal on the other hand was for purely poli- 
tical reasons is in the opinion of this commission clearly shown by the 
circumstances attending his dismissal, and that such was the case was 
admitted by Mr. Scully, one of the two Democratic members, who upon 
being questioned as to the reasons given by Mr. Kenney, the other 
Democratic member, why he should vote for the new secretary answered 
as follows: “Only that to the victors belong the spoils.” That was my 
reason, that he was a Democrat. 

The commission finds that the action taken by the Somerset County 
Board constituted a dismissal of Mr. Winsor; that his dismissal was for 
political reasons contrary to the Civil Service law, and orders that Mr. 
Winsor be reinstated as secretary of the board. 
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CARPENTER v. CORNISH 


(N. J. Supreme Court, April 11, 191%). 
Electionsa—Qualifi ations of voters—Sex— Constitution. 
Application by Harriet F. Carpenter for rule to show cause why a 
peremptory mandamus should not issue to Charles A. Cornish and 


others. 

Argued November term, 1911, before TRENCHARD and 
KALISCH, JJ. 

Miss Mary Philbrook, for relator. 


KALISCH, J.: Harriet F. Carpenter seeks to obtain a writ of 
mandamus to be directed to the members of the Board of Registry and 
elections of Passaic township, Southern district, requiring her to register 
her name, that she may be qualified to vote. 

It is admitted that her application came too late to enable her to 
vote at the last November election, but she insists that her application 
should receive consideration so as to qualify ‘her by having her name 
upon the list to vote at the primaries in September of this year. 

This presents the question of the right of women who are in other 
respects qualified as to citizenship and residence to vote in New Jer- 
sey. It is clear that under the Constitution of 1844 women cannot 
vote. The argument advanced by the relator in behalf of the right of 
women to vote, notwithstanding the constitutional impediment, is that 
the Constitution of New Jersey of 1776 gave to “all inhabitants” pos- 


sessing certain qualifications the right to vote; that certain statutes re- 
lating to elections subsequently passed, including the laws of 1790, in 
referring to those persons who are entitled to the right of suffrage men- 
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tioned them as “he” and “she;’ and that women voted extensively 
throughout the State until 1807 (Bloomfield’s Laws, p. 33), when the 
first act was passed, depriving women of the right to vote; that the 
statute of 1807 and the subsequent statutes passed in 1820 (Rev. Laws 
1821, p. 741) and 1838 (Laws 1838-39, p. 199) depriving women of the 
ight to.vote are unconstitutional, and that the act of the Legislature 
(P. L. of 1843-44, p. 111), provided for the election of delegates to the 
convention to frame a constitution, and excluding women from voting 
for such delegates, were also unconstitutional, in so far as it excluded 
women, and that, therefore, the provisions of the Constitution of 1844 
giving to every male citizen the right to vote cannot be held to exclude 
women, and that the election laws passed since the adoption of the 
Constitution of 1844 are unconstitutional, in so far as they exclude wo- 
men from the right to vote. 

The premises upon which this argument rests are inaccurate and 
fallacious. There is nothing in the Constitution of 1776:-which confers 
on women the right to vote. The fourth clause of the Constitution de- 
clares: “All inhabitants of this colony of full age, who are worth fifty 
pounds proclamation money, clear estate in the same, and have resided 
within the county in which they claim a vote for twelve months imme- 
diately preceding the election, shall be entitled to vote for representa- 
tives in council and assembly; and also for all other public officers that 
shall be elected by the people of the county at large.” The contention 
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of the relator is that the term “all inhabitants” in this clause includes 
the female as well as the male sex. And it is from this constitutional 
declaration that it is insisted by the relator that women derive the con- 
stitutional right to vote. A careful reading of the clause demonstrates 
that the framers of the Constitution had in view a particular class of in- 
habitants, and that the inference drawn by the relator from the use of 
the term “all inhabitants” cannot be justified when the context is con- 
sidered. It is of material significance that the constitutional provision 
after declaring, “all inhabitants of this colony of full age, who are worth 
fifty pounds proclamation money, clear estate in the same,” is followed 
by this qualification: “And have resided within the county in which 
they claim a vote, for twelve months immediately preceding the elec- 
tion shall be entitled to vote,” etc. 

The plain and obvious meaning of this provision is that all in- 
habitants who are qualified as required by the constitutional provision 
and who have been legal voters before the adoption of the Constitution 
and who claim a vote in the county in which they reside shall be en- 
titled to vote in such county, provided they have a residence therein 
for 12 months preceding the election. The term “all inhabitants” must 
be limited to those legally entitled to vote in this State before the adop- 
tion of the Constitution and who have qualified under it. If it were 
not for this constitutional limitation referred to, it might well have been 
maintained that the term “all inhabitants” included females of full age 
as well as males. In the absence of such a constitutional limitation, 
there would have existed no good reason for excluding aliens, and 
negroes who were in a state of servitude, from exercising the elective 
franchise. It is essential to observe that this constitutional provision 
is a simple declaration that those inhabitants of this State, who claimed 
a right to vote prior to the adoption of the Constitution shall be entitled 
to vote, provided they are otherwise qualified, as prescribed therein. 

The words “claim a vote” must be understood to mean a lawful 
claim to vote at the time of the adoption of the Constitution. A fair 
reading of the constitutional clause makes it plain that it is an affirmance 
of a privilege which was enjoyed by a certain class of inhabitants at the 
time of its adoption, and which will more clearly appear by a reference 
to the laws pre-existing the adoption of the Constitution. It was not 
intended to confer the right to vote on all inhabitants irrespective of 
their sex, condition, or servitude. The Constitution dealt with the lega! 
voter as then known and understood, and it was not intended to create 
a new and additional class of voters. The constitutional clause must 
be construed in the light of the conditions which existed at the time 
it was framed and by contemporaneous legislation. Due regard must 
also be had to the context in order to ascertain whether the term “all 
inhabitants” was used in a general or restrictive sense. It is manifest 
from the context of the constitutional clause that the term “all inhabi- 
tants” was used and intended to be understood in a restrictive sense, 
but to what extent can only be determined when it is ascertained what 
class of persons had a lawful claim to vote at the time of its adoption. 

It does not appear that, before the adoption of this clause of the 
Constitution, women did exercise the right of suffrage. No such right 
was conferred on them by the law of the land. It appears conclusively 
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that prior to the adoption of the Constitution of 1776 the right to vote 
was exercised exclusively by the male inhabitants. Grants and Con- 
cessions of New Jersey (Leaming and Spicer) p. 154, § 3; Allinson’s 
Laws, p. 6, c. 10, § 1; page 306, § 1; pages 69, 70, §§ 1, 5. It thus ap- 
pearing that the male sex was the class who exercised the right and 
had a claim to vote from the earliest period of iegislation in this State 
up to the time of the adoption of the Constitution of 1776 leads us to the 
inevitable conclusion that the use of the term “ali inhabitants” in said 
Constitution did not confer on women the right to vote. Since this 
right to vote claimed by the relator did not exist prior to the Consti- 
tution of 1776, and although females are not by express terms of its 
provision excluded from exercising the elective franchise, no right to 
exercise such franchise can be predicated upon it. It must be conceded 
that it was the intention of the framers of the Constitution, in order to 
prevent a chaotic condition in the government of this State, to keep 
alive and in full force the laws which were in force at the time of the 
adoption of the Constitution, in so far as they were consistent with the 
new form of government which had been created and which were not 
altered by the Constitution. The twenty-first paragraph of the Consti- 
tution of 1776 reads: “That all the laws of this province, contained in 
the edition lately published ‘by Mr. Allinson, shall be and remain in full 
force, until altered by the Legislature of this colony (such only excepted 
as are incompatible with this charter) and shall be, according as here- 
tofore, regarded in all respects by all civil officers, and others, the good 
people of this province.” ‘We have been dealing with the law as it was 
prior to and stood at the time of the adoption of the Constitution of 
1776, in order to ascertain the true purport and meaning of the para- 
graph therein relating to the class of inhabitants who shall exercise the 
right to vote. The first pronouncement of the Legislature upon that 
subject and which may be regarded as a contemporaneous exposition 
by the Legislature of the meaning of the mooted clause of the Consti-° 
tution because it was the very first legislative act passed concerning the 
subject in this State after the colonies had achieved their independence is 
the act of 1783. Wilson’s Laws, p. 346. The seventh section of this 
act, on page 348, is in exactly the same language as that of the consti- 
tutional provisions, with the exception that there is added thereto the 
following: “Except such as may be hereinafter excluded for offenses 
committed against the State.” The eighth section provides: “That if 
any person’s vote shall be objected against, it shall not be received until 
_he shall have taken the oath of abjuration and allegiance prescribed by 
an act entitled, ‘An act for the security of the government of New Jer- 
sey, passed the nineteenth day of September, 1776,’ etc.” 

Not until 1790, 14 years after the adoption of the Constitution, do we 
find any material change in this constitutional provision. See Blauvelt’s 
Laws (Ed. 1790) p. 672, § 11; and Paterson’s Laws 1797, pp. 230, 231, 
§§ 9, 11. The material changes of the constitutional provision are to 
be found in the eleventh section, which substitutes “all free inhabitants” 
for “all inhabitants,” and omits the words “clear estate in the same” 
after the words “proclamation money” as contained in the original, and 
has added to it the following proviso: ‘And no person shall be en- 
titled to vote in any other township or precinct, than that in which he 
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or she doth actually reside at the time of the election,’—and the ninth 
section, which recites “that every voter shall openly, and in full view, 
deliver his or her ballot (which shall be a single written ticket), contain- 
ing the names of the person or persons for whom he or she votes,” etc. 
It can hardly be claimed that section 11 of the act of 1790 and which 
was incorporated in the act of 1797 was in any sense contemporaneous 
legislation expounding the true meaning of the debated constitutional 
clause, when it is considered that the Legislature, by omitting the words 
“clear estate in the same,” contained in the Constitution after the words 
“proclamation money” must have deliberately designed, regardless of 
' the constitutional provision, to give to those married women the right 
to vote who, though worth fifty pounds proclamation money, could not, 
by reason of their martial relation under the then existing state of the 
law relating to married women, have a clear estate therein. It is very 
likely, as has been urged by counsel for the relator, that after the pas- 
sage of the acts of 1790 and 1797, some women availed themselves of the 
privilege to vote, but, after all, it was nothing more than a privilege 
emanating from a legislative act, which a subsequent Legislature had a 
right to repeal, and later did repeal. 

As had been said, it is manifest that the constitutional clause does 
not in express terms exclude women from voting. yet it is to be inferred 
from a fair reading of it, and from the state of the law as it was before 
its adoption, and the construction given it by the act of 1783, that the 
right to vote was conferred only on the male inhabitants. It was evi- 
dently due to the failure of the clause of the Constitution to limit the 
right to vote in express terms to male inhabitants that gave rise to the 
uncertainty which existed in the public mind even after the passage of 
the acts of 1790 and 1797 as to whether women were entitled to vote. 
The history of subsequent legislation reveals that the legislative con- 
struction given to the constitutional provision by section 11 was chal- 
lenged, and not generally acquiesced in. In 1807 the Legislature pass- 
ed an act entitled, “An act to regulate the election of members of the 
legislative council and General Assembly, Sheriffs and Coroners in this 
State; passed at Trenton the twenty-second day of February, one thous- 
and seven hundred and ninety-seven,” the preamble of which recites as 
follows: 

“Whereas doubts have been raised and great diversities in practice ob- 
tained throughout the State in regard to the admission of aliens, females, 
and persons of color, or negroes to vote in elections, as also in regard 
to the modé of ascertaining the qualification of voters in respect to es- 
tate. And whereas it is highly necessary to the safety, quiet, good order 
and dignity of the State, to clear up the said doubts by an act of the 
representatives of the people, declaratory of the true sense and meaning 
of the Constitution, and to ensure its just execution in these particulars, 
according to the intent of the framers thereof; therefore: 

“Section 1. Be it enacted by the Council and General Assembly of 
this State, and it is hereby enacted by the authority of the same, that 
from and after the passing of this act, no person shall vote in any State 
or county election for officers in the government of the United States 
or of this State, unless such person be a free, white, male citizen of the 
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age of twenty-one years, worth fifty pounds proclamation money, clear 
estate,” etc. 

This act contains a repealer repealing all conflicting sections there- 
with. Bloomfield’s Laws, p. 33. 

It is conceded that from the time of the passage of the act of 1807, 
up to the adoption of the Constitution of 1844, females did not claim any 
legal right to vote, The constitutionality of the act of 1807, which gave 
a settled meaning to the Constitution of 1776, rclating to the exercise 
of the right of suffrage, went unchallenged, and so remained for more 
than a century. But even if it were admitted that under the Constitu- 
tion of 1776 women were entitled to vote, and that subsequent legisla- 
tion deprived them of that right, we are unable tc perceive any founda- 
tion for the present application, since it appears that in 1844 the people 
of this State adopted a Constitution which limited the right of suffrage 
to male citizens that had attained the age of 21 years. 

The attack upon the legislative act of 1844, which called for the 
constitutional convention and excluded women from the right to vote 
for the delegates to that convention upon the ground that it is unconsti- 
tutional, is a result of the fallacy of the position of counsel for the re- 
lator, in assuming that such an act could only be justified by constitu- 
tional authority; but this is not so. It required no constitutional au- 
thority. It was the exercise of the sovereign power of the people. It 
provided as a matter of course that the Constitution framed by the dele- 
gates should be submitted to the vote of the people. 

The Constitution of 1844 was so submitted to the vote of the peo- 
ple. The Constitution, therefore, rests for its validity upon the public 
will, and, being adopted in that manner, is the fundamental law of thre 
land until supplanted either by a new Constitution adopted as that was 
adopted or by amendment in the manner therein provided. 

The rule to show cause will be discharged.— Rep. in 83 Atl. Rep. 31. 





STATE v. VAN NESS. 


(N, J. Supreme Court, April 10, 1912). 
Criminal practice— Former jeopardy— Discharge of jury. 
Error to Court of Quarter Sessions, Essex county. 


Marcus Van Ness was convicted of a violation of primary election 
law, and he brings-error. 


Argued November term, 1911, before GUMMERE, C. J., and 
SWAYZE and VOORHEES, JJ. 


Mr. James R. Nugent, for plaintiff in error. 
Mr. Frederick R. Lehlbach, Asst. Prosecutor, for the State. 


GUMMERE, C. J.: The defendant in this case was indicted for a 
violation of the primary election law. Having pleaded not guilty, the 
cause came on to be tried on the 23d of February, 1911. At the close 
of the case, the jury having been charged and having retired to con- 
sider its verdict, the trial judge adjourned for the day, directing that 
the court remain open for the purpose of taking the verdict and that 
the clerk receive it. Some eight hours after retiring, the jury return- 
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ed into the court room, in the absence of the trial judge, and stated to 
the deputy clerk who was present to receive their verdict that they 
were unable to agree. Thereupon the deputy clerk, without the con- 
sent of the defendant, discharged the jury from further service in the 
case. Subsequently, and on the 15th day of June, 1911, the prosecu- 
tor of the pleas moved the trial of the cause a second time. Thereupon 
the defendant asked for and obtained leave to withdraw his plea of not 
guilty, and substitute a plea of former jeopardy—setting out the facts 
just recited as a bar to his further prosecution. On demurrer to this 
plea it was held bad. The defendant was then permitted to renew the 
plea of not guilty, went to trial upon it, and was found guilty by the 
jury. The principal assignment of error argued before us is directed 
at the action of the trial court in sustaining the demurrer to the plea 
of former jeopardy. 

That the discharge of a jury by the court in a criminal case, be- 
fore a verdict has been rendered, where good cause for such judicial ac- 
tion exists, presents no bar to the defendant’s retrial upon the same in- 
dictment, even though the discharge of the jury has been without his 
consent, is the prevalent view of the courts of this country, and has 
been the settled law of this State ever since the decision in State v. Hall, 
9 N. J. Law 256. This is not controverted by the counsel for the de- 
fendant, but he contends that the rule applies oniy where the court it- 
self, in the exercise of its judicial function, directs such discharges, and 
not where it is ordered by a person to whom no such power has been 
intrusted; and that such was the situation exhibited in the special plea 
of the defendant. . 

It must be conceded, we think, that in discharging the jury in the 
present case the deputy clerk acted without authority of law. The 
statute of March 22, 1899 (Comp. St. p. 1844, § 74a), permits the court 
in any criminal case, except a capital one, to direct the verdict of the 
jury to be taken by the clerk; and the act of April 3, 1902 (Comp. St. p. 
1523, § 29), empowers the deputy clerk, in the absence of his superior, 
to exercise all the powers of the latter, including the reception of a ver- 
dict. Manners v. Ribsam, 61 N. J. Law 207, 41 Atl. 676. But neither 
by force of the first of these statutes, nor by the common law, is the 
clerk of the court (or his deputy), authorized to exercise the function of 
determining when a proper cause appears for discharging a jury from 
further consideration of the case submitted to them. This function, in 
the language of the older decisions, is a delicate and highly important 
one, only to be exercised in case of necessity, and is intrusted solely to 
the courts. To determine when and under what condition it shall be 
exercised is a matter of judicial discretion, and, in the absence of leg- 
islative authority, can no more be performed by the clerk, or other 
nonjudicial officer connected with the administration of justice, than any 
other judicial duty which has been committed by the sovereign to the 
judges. 

But the fact that the discharge of the jury was without authority of 
law affords no ground for holding that the defendant cannot be retried 
upon the indictment found against him. The deputy clerk having with- 
out warrant discharged the jury, his action was entirely inefficient to 
relieve them from further consideration of the case; just as much so as 
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would have been the unauthorized act of the constable who had them 
in charge in releasing them from confinement, and permitting them 
to return to their respective homes. The jury having illegally, although 
in good faith, terminated their service without reaching a verdict, a 
mistrial resulted; and a second trial is not interdicted when the first has 
proved abortive by reason of the mistake or misconduct of the jury. 
Smith & Bennett v. State, 41 N. J. Law 598, 616. In fact, it would 
seem, from the reasoning of Beasley, C. J., in the opinion in the case 
cited, that nothing but an existing judgment either of conviction or ac- 
quittal, so that a plea of autre fois convict, or autre fois acquit can be 
pleaded, will be a bar to a retrial on the same indictment. We conclude 
therefore that the assignment of error which we have been discussing 
is unsubstantial. 

The only other assignments of error referred to in the brief of coun- 
sel for defendant (the case was submitted without oral argument), are 
directed at questions asked by the prosecutor of the pleas of one More- 
house, a witness called by the State, and at a specified portion of the 
charge to the jury. No argument is made by counsel in support of 
either of these assignments. He contents himself with saying that the 
questions referred to were leading, and that the instruction complained 
of “confused the jury.” We consider neither of the assignments meri- 
torious. The right of the trial court in its discretion to allow leading 
questions is universally admitted. Luckenbach v. Sciple, 72 N. J. Law 
478, 63 Atl. 244, and the rulings of trial courts upon matters that are 
committed to their discretion do not constitute grounds for reversal 
upon error. Donnelly v. State, 26 N. J. Law 601; Hasse v. State, 53 
N. J. Law, 34, 20 Atl. 751. The present case having been brought be- 
fore us on strict bills of exception, the common-law rule referred to 
controls. As to the assertion that the portion of the charge which is 
made the subject of criticism confused the jury, it is enough to say that 
it is refuted by the verdict; and, further, that if it were true, it affords 
no ground for reversal. 

The judgment under review will be affirmed.—Rep. in 83 Atl. Rep. 
196. 





The right to the use of property is held in Haller Sign Works 
v. Physical Cul. T. School (Ill.) 34 L. R. A. (N. S.) 998, to be uncon- 
stitutionally interfered with by a statute forbidding, under penalty, 
the erection and maintenance of any structure for advertising purposes 
within 500 feet of a public park or boulevard. 





A bill of lading issued by a carrier which actually receives goods 
from shipper is held in Thomas v. Atlantic Coast Line R. Co. (S. C.) 
34 L. R. A. (N. S.) 1177, to be conclusive in favor of the consignee 
to whom it is transferred for value, that the carrier received the 
quantity called for therein. 





PEER V. DIXON. 


PEER v. DIXON. 


(N. J. Supreme Court, March 30, 1912). 
Obscenity in public place—Construction of ordinances. 


Bird Alger Peer was convicted of violating an ordinance of the 
town of Boonton, and brings certiorari. Proceedings under review set 
aside, with costs. 

Argued November term, 1911, before Trenchard, Minturn and Kal- 
isch, JJ. 

Mr. Willard W. Cutler for prosecutor, 

Messrs. Elmer W. Romine and Elmer King for defendants. 


KALISCH, J.: The prosecutrix in certiorari was convicted by a 
police justice of the town of Boonton upon a complaint charging her 
with a violation of section 1 of an ordinance of said town entitled “An 
ordinance to prevent vice and immorality and to preserve public peace 
and good order, and for other purposes.” This section provides, among 
other things, “that any person or persons who shall in any street, rail- 
road depot, public place or elsewhere, within the town of Boonton 
* ¥* * or make use of obscene language or profanity shall be subject 
to a fine.” 

The complaint, in substance, charges that the prosecutrix did vio- 
late section 1 of the said ordinance by making use of obscene language 
and profanity at the side of her front porch in her yard, on Old Boonton 
road, in the town of Boonton, by calling the complainant: (Here follows 
the obscene and profane language alleged to have been used by the 
prosecutrix). It will be perceived that this complaint does not charge 
that the obscene language or profanity was used in a public place. It 
fails to charge that the language denounced by the ordinance was used 
in any of the places specified by the ordinance. 

The obvious aim of the ordinance is to prevent the use of profane 
or obscene language on the public streets or in the public places of the 
town. A reasonable interpretation to be given to the word “elsewhere” 
in the ordinance, under the maxim, “Noscitur a sociis,” would be that 
it included any other public place of like character as those specified in 
the ordinance, and which preceded it. Livermore v. Board of Free- 
holders of Camden, 31 N. J. Law, 512; State v. Herring, 70 N. J. Law, 
34, 56 Atl. 670, 1 Ann. Cas, 51. 

In Anderson v. Camden, 52 N. J. Law, 291, 19 Atl. 539, this court, 
in construing an ordinance similar in its import as the one sub judice, 
and where the words “or elsewhere” followed a designation of places 
where the prohibited conduct may occur, said: “It is true that the word 
‘elsewhere’ follows and is coupled with the words ‘streets and highways’ 
in designating the place where the prohibited conduct may occur. But 
all these words must be construed together, and the word ‘elsewhere,’ 
following the words ‘streets and highways,’ must be regarded as signi- 
fying places ejusdem generis, namely, parks, squares and places fre- 
quented by the public.” 

It was necessary to the validity of the complaint that it should show 
upon its face that the place where the profane and obscene language 
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was used was a public place. For it is the public character of the place 
where the obscene or profane language is used which makes the use 
of such language an offense, within the meaning of the ordinance. The 
complaint fails in this regard. It is therefore fatally defective. The 
record of conviction is also fatally defective. The police justice found 
the prosecutrix guilty of using profane and obscene language in viola- 
tion of section 1 of the ordinance of the town of Boonton. It does 
not set out the obscene or profane words for the use of which the 
prosecutrix was found guilty, nor the time or place when and where the 
same were used. The failure to do this is fatal to the validity of the 
conviction. Handlin ads. State, 16 N. J. Law 96; Keeler v. Milledge, 
24 N. J. Law 142; Buck v. Danzenbecker, 37 N. J. Law 359; Hoeberg 
v. Newton, 49 N. J. Law 617, 9 Atl. 751; Salter v. Bayonne, 59 N. J. 
Law 128, 36 Atl. 667; Atlantic City v. Turner, 67 N. J. Law 520, 51 


Atl. 691; State v. Regan, 67 N. J 


Law 106, 50 Atl. 591; Orange v. 


McGonnell, 71 N. J. Law 418, 59 Atl. 97. 
The proceedings under review must be set aside with costs.— Rep. 


in 83 Atl. Rep. 180 





A citizen who has been convicted of bribery in an election, and 
has undergone the punishment fixed by the judgment, is held in 
Osborne v. Kanawha County Ct. (W. Va.) 32 L. R. A. (N. S.) 418, 


to be a qualified voter. 





MISCELLANY 


THE NEW PENSION BILL. 


The new Pension Act of the 
United States, signed by President 
Taft, is important, and is as fol- 
lows: 

“Sec. L. That any person who 
served 90 days or more in the mil- 
itary or naval service of the United 
States during the late Civil War, 
who has beea honorably discharg- 
ed therefrom, and who has reach- 
ed the age of 62 years or over, 
shall, upon making proof of such 
facts, according to such rules and 
regulations as the Secretary of the 
Interior may provide, be placed 
upon the pension roll and be en- 
titled to receive a pension as fol- 
lows: In case such person ‘has 
reached the age of 62 years and 
served 90 days, $13 per month; six 
months, $13.50 per month; one 
year, $14 per month; one and a 
half years, $14.50 per month; two 


years, $15 per month; two and a 
half years, $15.50 per month; three 
years, or over, $18 per month. In 
case such person has reached the 
age of 66 years and served 90 
days, $15 per month; six months, 
$15.50 per month; one year, $16 
per month; one and a half years, 
$16.50 per month; two years, 17 
per month; two and a half years, 
$18 per month; three years or 
over, $19 per month. In case such 
person has reached the age of 70 
years, and served 90 days, $18 per 
month; six months, $19  pef 
month; one and a half years, 
$21.50 per month; two years, $23 
per month; two and a half years, 
$24 per month; three years, or 
over, $25 per month. In case such 
person has reached the age of 75 
years and served 90 days, $21 per 
month; six months, $22.50 per 
month; one year, $24 per month; 
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two and a half years, $27 per 
month; three years or over, $30 
per month. 

“That any person who served in 
the military service of the United 
States during the Civil War and 
received an ‘honorable discharge, 
and who was wounded in battle or 
in line of duty and is now unfit for 
manual labor by reason thereof, or 
who from disease or other causes 
incurred in line of duty, resulting 
in his disability is now unable to 
perform manual labor, shall be 
paid the maximum pension under 
this act, to wit, $30 per month, 
without regard to length of ser- 
vice or age. 

“That any person who has serv- 
ed 60 days or more in the military 
or naval service of the United 
States in the War with Mexico, 
and has been honorably discharg- 
ed therefrom, shall, upon making 
like proof of such service, be en- 
titled to receive a pension of $30 
per month. 

“All of the aforesaid pensions 
shall commence from the date of 
filing of the applications in the 
Bureau of Pensions after the pas- 
sage and approval of this act: Pro- 
vided, That pensioners who are 62 
years of age or over, and who are 
now receiving pensions under ex- 
isting laws, or whose claims are 
pending in the Bureau of Pen- 
sions, may, by application to the 
Commissioner of Pensions, in such 
form as he may prescribe, receive 
the benefit of this act; and noth- 
ing therein contained shall prevent 
any pensioner or person entitled 
to a pension from prosecuting his 
claim and receiving a pension un- 
der any other general or special 
act: Provided, That no person 
shall receive a pension under any 
other law at the same time or for 
the same period that he is receiv- 
ing a pension under the provisions 
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of this act: Provided, further, That 
no person who is now receiving or 
shall hereafter receive a greater 
pension, under any other general 
or special law, than he would be 
entitled to receive under the pro- 
visions herein, shall be pensionable 
under this act. 

“Sec. 2. That rank in the ser- 
vice shall not be considered in ap- 
plications filed hereunder. 

“Sec. 3. That no pension attor- 
ney, claim agent or other person 
shall be entitled to receive any 
compensation for services render- 
ed in presenting any claim to the 
Bureau of Pensions, or securing 
any pension, under this act, except 
in applications for original pen- 
sion by persons who have not 
heretofore received a pension. 

“Sec. 4. That the benefits of this 
act shall include any person who 
served during the late Civil War, 
or in the War with Mexico, and 
who is now or may hereafter be- 
come entitled to pension tinder the 
acts of June 27, 1890; February 15, 
1895, and the joint resolutions of 
July 1, 1902, and June 28, 1906, or 
the acts of January 29, 1887; 
March 3, 1891, and February 17, 
1897. 

“Sec. 5. That it shall be the duty 
of the Commissioner of Pensions, 
as each application for pension un- 
der this act is adjudicated, to cause 
to be kept a record showing the 
name and length of service of each 
claimant, the monthly rate of pay- 
ment granted to or received by 
him, and the county and state of 
his residence; and shall at the end 
of the fiscal year 1914 tabulate the 
record so obtained by states and 
counties, and shall furnish certi- 
fied copies thereof, upon demand 
and the payment of such fee there- 
for as is provided by law for certi- 
fied copies of records in the exec- 
utive departments.” 





222 


NEW JERSEY CORPORATION TAX. 


Taxes for the year 1912, levied 
by the State Board of Assessors 
upon 7,935 miscellaneous corpora- 
tions, aggregate $2,044,367.50. In 
this preliminary list, or first 
schedule, filed by the Board with 
the State Comptroller, there are 
7,923 corporations taxed upon the 
basis of their capital stock, the 
outstanding total of which reach- 
es the enormous aggregate of $6,- 
940,339,340. 

There are 253 companies, with 
an outstanding capital of $3,000,- 
000 or more each, and several 
whose capital is less than that, 
but exceeds $1,000,000. 

As compared with the prelimin- 
ary schedule of last year, this 
year’s statement shows an in- 
crease of 927 companies and an 
increase of more than $50,000 in 
the tax. The net increase for the 
year cannot be estimated until the 
work has been completed by the 
filing of subsequent schedules. 
The first schedule contains the 
names of all corporations’ which 
made prompt returns to the State 
Board. 

The largest individual tax, 
amounting to $368,950, is levied 
against the Prudential Insurance 
Company. Taxes upon the other 
insurance companies are as fol- 
lows: Mutual Benefit Life, of 
Newark, $99,218; Colonial Life, 
$4,591; North American Life, $6,- 
645 ; Standard Life, $1,108. 

For the present year, at least, 
New Jersey will not suffer finan- 
cially by the Federal Court de- 
crees, ordering the dissolution of 
the Standard Oil and American 
Tobacco companies. Both of 
these corporations have made re- 
turns upon the old basis of out- 
standing capital stock, indicating 
an intention of paying the State 
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tax as usual. Other great corpo- 
rations, such as United States 
Steel, International Harvester 
and United Shoe Machinery, 
against whom dissolution pro- 
ceedings are in progress, have, of 
course, not been affected as yet, 
and there will be no diminution 
in their taxes. 

Summarized according to the 
classification used by the asses- 
sors the tax will be distributed 
on the following basis: Com- 
panies taxed upon capital stock, 

2,044,367 ; life insurance compan- 
ies, $480,512; parlor car company, 
$2,476; express companies, $1,- 
640; electric light company, $62. 

The tax upon the corporations, 
taxed upon the basis of outstand- 
ing capital stock, is levied at the 
rate of one-tenth of one per cent. 
up to and including $3,000,000 ; 
one-twentieth of one per cent. 
above $3,000,000 up to $5,000,000, 
and $50 a million for each addi- 
tional $1,000,000. 

The 253 corporations having an 
outstanding capital stock of $3,- 
000,000 or more each have an ag- 
gregate outstanding capital of $6,- 
125,032,583, on which the tax 
amounts to $1,229,060. In other 
words, these 253 companies pay 
more tax than all the rest of the 
7,923, which are taxed on the basis 
of capital stock. 





BOOK NOTICE. 


THE LAW OF MARRIED WO- 
MEN IN NEW JERSEY. By 
Reuben Knox, Counsellor-at- 
Law, Plainfield, New Jersey. 
New Jersey Law Journal Pub- 
lishing Co., 1912. 


There are few legal questions 
arising out of the ordinary relations 
of life in which the Courts of New 
Jersey are.not governed almost al- 





MISCELLANY. 


together by the decisions of our 
own courts. A text book showing 
the development of the law on any 
such subject 1n the decisions of our 
own courts and the statutes of our 
own legislature is what a New Jer- 
sey lawyer wants first of all. If 
the question he has to deal with is 
not settled here, he may afterwards 
look elsewhere. This is especially 
true with regard to the law of 
Married Women, which has been 
greatly modified by statutes, that 
have themselves affected the course 
of judicial decisions. 

Mr. Knox has compiled a book 
on the Law of Married Women in 
New Jersey in which he has given 
briefly and in order statements of 
the law on every branch of the sub- 
ject, followed by quotations of the 
statute and abstracts of the leading 
cases on the subject in New Jer- 
sey. The cases are carefully chosen 
and the abstracts of them are con- 
cise and to the point. The book is 
divided into two parts, the first 
relating to the status as between 
husband and wife, and the second 
to separate estate of married wo- 
men. There are thirty-nine chap- 
ters in the former and twenty-nine 
in the latter, and more than five 
hundred pages in the book. 

The subjects of each part are ar- 
ranged in alphabetical order in 
chapters, and the propositions of 
law are stated as a syllabus at the 
head of every chapter that contains 
more than one such proposition. 
The propositions repeated in the 
body of the chapter are printed in 
italics, and are followed by the 
quotation of the statutes or the ab- 
stracts of the cases by which they 
are supported. The plan is one 
that makes it easy to find the rule 
of law and to test it by the statutes 
and decisions by which it has been 
formulated, and it is especially use- 
ful in a subject of such general im- 
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portance, on which there is a good 
deal of confusion and difficulty. 
E. QO... 





OBITUARY. 


Mr. Ecxarp P. Bopp. 

Mr. Eckard P. Budd, one of the 
best known lawyers of the south- 
ern part of the state, and an orator 
and a politician of more than local 
reputation, died suddenly in Mount 
Holly on Saturday evening, June 
1. He had but shortly before re- 
turned with a party of friends in 
his automobile from Camden and 
appeared to be in his usual health 
and in good spirits when the party 
stopped at the home of Harry L. 
Walters on Washington street. 
After a brief halt there during 
which they had some ice cream, 
Mr. Budd made ready to start his 
car. He was standing on the run- 
ning board and was just about 


alighting to go to the front of the 
automobile to crank it, when with- 
out warning he sank to the ground 


unconscious. Those near him 
caught the dying man in their 
arms, preventing his head from 
striking the side of the car, and he 
was quickly carried back to the 
Walters home. A physician was 
hastily summoned, but he pro- 
nounced the case hopeless when he 
arrived. Apoplexy is believed to 
have been the cause of his death. 
For a number of years Mr. Budd 
had been a periodical sufferer with 
gout and he had made repeated 
trips to Hot Springs, Va., for the 
purpose of combatting the malady. 
Recently he had complained of 
pains in his arms and other parts 
of his body and on the advice ot 
his physician had arranged to leave 
the night following his death, for 
another course of treatment at Hot 
Springs. He was not given to 
complaining and few of his friends 
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knew that he had not been in the 
enjoyment of good health until 
after the shocking news of his 
death had reached them. Recently 
a case before Vice Chancellor 
Lewis at Trenton in which Mr. 
Budd was one of the counsel, was 
postponed at his request on the 
score of ill health. Even this inci- 
dent was not taken to mean more 
than a passing indisposition. 

Mr. Budd was a native of Med- 
ford, Burlington county, having 
been born at that place on Novem- 
ber 3, 1861. The following year 
his parents removed to Mount 
Holly, of which town he had since 
been a resident. After attending 
Princeton University, he took up 
the study of law, entering the of- 
fice of Judge Charles E. Hendrick- 
son. He was admitted to the 
Bar as an attorney-at-law, in 


February, 1886; four years later 


was made a counsellor. He was 
Prosecutor of the Pleas of Bur- 
lington county from 1890 to 1900, 
having been appointed in 1890 by 
Governor Abbott, and _ re-ap- 
pointed in 1895, by Governor 
Werts, serving the two terms with 
marked ability. 

For a number of years he repre- 
sented Burlington county on the 
State Democratic Committee. At 
the State Democratic Convention 
held in the Fall of 1901, he made 
the nominating speech when James 
M. Seymour, of Essex, was chosen 
the Gubernatorial candidate of that 
party. His services were always 
in demand as a speaker at public 
meetings during gubernatorial and 
presidential campaigns and his ad- 
dresses commanded wide atten- 
tion. 

Mr. Budd had served as a mem- 
ber of the State Board of Asses- 
sors, being appointed to that posi- 
tion by Governor Murphy in 
March, 1904, for a full term of four 
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years, his time expiring on March 
7, 1908. He had also served as 
a member of the Northampton 
Board of Education and was a 
director of the Camden and Bur- 
lington County Railroad Com- 


pany. At the time of his death he 
was a director and the solicitor of 
the Farmers’ Trust Company, of 
He was a member 


Mount Holly. 
of Mt. Holly Masonic Lodge and 
a Past Exalted Ruler of the 
Mount Holly Lodge of Elks, of 
which organization he was a char- 
ter member. He also belonged 
to the Good Intent Fire Company. 

He is survived by a widow, who 
was Miss Esculine Burtis, and five 
children, two boys and three girls. 

The “Mount Holly Mirror,” 
from which source the foregoing 
facts are gathered, said of Mr. 
Budd in an editorial: “As a lawyer 
he early won his place in the fore- 
front and none had a higher regard © 
for the dignity of his profession 
than he. As a public man he bore 
his part befittingly and in whatever 
position of trust he occupied ac- 
quitted himself with credit. Asa 
friend he ever rang true, while his — 


devotion as a ‘husband and father ae 


make the blow all the more crush- 
ing in the sorrowing household 
which his death has desolated. — 

While honors and success had 
come to him there was good rea- 
son for believing that still more 


substantial recognition of his abil | 


ity awaited him. Among the “e 


criminal lawyers of New Jersey 
and neighboring States he ranked ~ 


high. rly in life his notable 
victories won in the courts stamped 
him as one of the most promising ~ 
of the junior members of the bar. 
He lived up to his bright promis€é 
and his name of late years has 
more than once been associated 
with appointment to the New Jer- 
sey Supreme bench.” a. 








